
BEFORE THE INSURANCE COMMISSIONER

FOR THE STATE OF ARKANSAS

IN THE MATTER OF THE 

APPLICATION FOR APPROVAL OF 

ACQUISITION OF CONTROL
A.I.D. No. 2005-019
OF ULICO INDEMNITY COMPANY

BY DARWIN NATIONAL ASSURANCE CO., ET AL.
ORDER


On Tuesday, April 12, 2005, at 2:30 p.m., in the Hearing Room of the Arkansas Insurance Department (the “Department”), in accordance with the provisions of Ark. Code Ann. §§ 23-61-109, 23-61-303, 23-63-510, and other pertinent provisions of the Arkansas Insurance Code, a public hearing was held pursuant to a Form A Application filed by Darwin National Assurance Company, (“DNA”), et al., seeking approval of the acquisition of control of Ulico Indemnity Company (“UIC”), as detailed in the Form A Application dated January 18, 2005, and received by the Department on the same day, the exhibits thereto and the supplemental filings in relation thereto (hereinafter, collectively “Form A”).  Also, in accordance with Ark. Code Ann. §23-63-514, Mr. F.M. Kirby filed a Disclaimer of Control contemporaneously with the filing of the Form A, since he beneficially owns more than ten percent (10%) of DNA’s ultimate parent company, Allegheny Corporation.  Mr. Kirby represents that he does not exert “control” over either DNA or UIC after the close of the transaction, as the term “control” is defined in the Arkansas Holding Company Act, Ark. Code Ann. §§ 23-63-501 et seq.  Last, DNA requests approval under Ark. Code Ann. § 23-69-134(c)(1), to maintain the books and records of UIC post-acquisition in Farmington, Connecticut – the location for the books and records of, and where administrative services are performed for, DNA and its insurer affiliates; however, the statutory home office of UIC will continue to be located at 425 West Capitol Avenue, Suite 1800, Little Rock, Arkansas 72201-3525.   

 
Further, in accordance with Ark. Code Ann. §23-63-515, ULLICO, Inc. (“ULLICO”), UIC’s ultimate parent corporation and Ulico Casualty Company (“UCC”), UIC’s immediate parent, seek approval of several transactions between UIC and its affiliates, as detailed in the Form D Application filed by ULLICO with the Department on February 17, 2005, the exhibits thereto and the supplemental filings in relation thereto (hereinafter, collectively “Form D”).  The approval is requested by ULLICO to be approved prior to the approval of the Form A Application. 
The hearing officer was the Honorable Julie Benafield Bowman, Commissioner of the Arkansas Insurance Department, as Hearing Officer.  The Department was represented by Ms. Ragenea Thompson Hodge, Assistant Counsel, and Mr. Mel Anderson, Deputy Commissioner for Financial Regulation & Audit.  Representing UIC and ULLICO was Ms. Hope Adams, Senior Attorney for ULLICO.  Representing DNA and its affiliates was Mr. Jack Sennott, Chief Financial Officer, and Mr. Doak Foster, of Mitchell, Williams, Selig, Gates and Woodyard, its counsel.  Mr. Sennott and Ms. Adams testified at the hearing.  

As an initial matter, the Arkansas Insurance Department informed DNA, UIC and ULLICO that certain exhibits and supplemental filings, including related information therein, concerning the Form A and Form D are confidential in nature; therefore, the Applicant shall be notified prior to any request for disclosure of said exhibits and supplemental filings and related information.  Furthermore, it appears that the exhibits and supplemental filings and related information may be exempt from disclosure under both the Arkansas Freedom of Information Act, Ark. Code Ann. §§ 25-19-101 et seq. and various provisions of the Arkansas Insurance Code.
The hearing record closed on Wednesday, April 20, 2005 at close of business at the Arkansas Insurance Department.  The following documents submitted by ULLICO on UIC’s behalf were admitted into the record after the conclusion of the hearing:  (1)  Copy of April 14, 2005 electronic communication from Ms. Hope Adams, Senior Attorney for ULLICO, advising of pending Delaware Insurance Department approval of the Form D and also enclosing scanned copies of Assignments for Law Suits involving UIC as set forth in Schedule 3.11(b) of the Stock Purchase Agreement between DNA and Ulico Casualty Company (“UCC”), UIC’s direct parent corporation; and (2) Copy of April 18, 2005 electronic communication from Ms. Hope Adams, Senior Attorney for ULLICO, advising of supplemental Form D filing by ULLICO with the Delaware Insurance Department of the 100% Quota Share Reinsurance Agreement between UCC and UIC, along with enclosures of the supplemental filing including its attachments. 
FINDINGS OF FACT

Proposed acquisition of UIC by DNA

From the Form A, testimony of witnesses and other evidence adduced at the hearing (including exhibits filed in connection therewith), reports, correspondence, financial information, business plans, and statements on file with the Department, representations of counsel, and other matters and things considered, the Commissioner finds that:


1.
UIC is an Arkansas domiciled excess and surplus lines insurer.  UIC is a wholly owned direct subsidiary of UCC, a Delaware domiciled insurer.  UCC is a wholly owned subsidiary of ULLICO, a Maryland corporation.  


2.
DNA is a Delaware property and casualty insurance company.  The testimony presented by Mr. Sennott at the hearing, and the biographical affidavits filed as part of the Form A, evidence exists that each of the proposed Directors and Officers, as well as other individuals associated with the affiliates of DNA, appear to have prior extensive experience in the insurance industry, including experience managing insurance companies. 


3.
On its Annual Statement for calendar year 2004, UIC reflected net admitted assets of $ 23,739,065, liabilities of $ 1,424,011, and policyholder surplus of 
$ 22,315,054.


4.
Mr. Sennott testified that DNA will acquire control of UIC through the SPA; the stages of the acquisition relevant to the SPA were described as follows:  



a.
DNA will acquire control of UIC by acquiring all of the issued and outstanding shares of common capital stock of UIC from its parent, UCC, which shares represent all of the issued and outstanding stock of UIC, par value at $420 per share.  


b.
The acquisition will be effected pursuant to the terms specified in the SPA between DNA and UCC, whereby DNA will pay to UCC three-million dollars ($3,000,000) plus an amount equal to the capital and surplus of UIC at the date of closing.  


c.
 The source and nature of the consideration for purchase of UIC consists of cash as a downstream contribution from several affiliates of DNA:  Alleghany Insurance Holdings, LLC, to Darwin Group, Inc., and then ultimately to DNA as a surplus contribution for use in paying the purchase price described herein to UCC. 

5.
Mr. Sennott testified that based on analysis of the statutory financial projections prepared on behalf of DNA concerning the acquisition of UIC and filed in conjunction with the Form A, UIC, upon consummation of this transaction, will have sufficient levels of capital and surplus to support its business.


6.
Based on testimony of Mr. Sennott and business plans and projections and other information filed by DNA in conjunction with the Form A:



a.
DNA does not plan on making substantial changes post-acquisition to the operations of UIC, except for those identified herein or in the Form A.  



b.
The proposed Directors and Officers of UIC will be as follows:




1.  Directors



Stephen J. Sills

Chairman of the Board



Dorothea Gilliam

Director




James J. McIntyre

Director




John L. Sennott, Jr.

Director




James P. Slattery

Director





2.  Officers



Stephen J. Sills

President & Chief Exec. Officer




John L. Sennott, Jr.

Chief Financial Officer & Treasurer




Mark I. Rosen

Secretary




Dorothea C. Gilliam

Vice President



c.
DNA proposes for UIC to write new business as described in the Form A filing.


d.
DNA has no present plans to cause UIC to declare any extraordinary dividends.  


e.
DNA will request that UIC’s name be changed, within sixty (60) days of the acquisition, to Darwin Select Insurance Company.  


7.
Concerning the Disclaimer of Control filed by Mr. F.M. Kirby, Mr. Sennott testified that he has knowledge of Mr. Kirby, including Mr. Kirby’s ownership of certain shares of common stock of Alleghany Corporation (“Alleghany), the ultimate parent company of DNA, as identified and explained in an Affidavit executed by Mr. Kirby and admitted in the hearing Record as Exhibit No. 4.  According to Kirby’s Affidavit, he beneficially owns 13.2% of the outstanding shares of common stock of Alleghany.  Pursuant to the Arkansas Holding Company Act, Ark. Code Ann. § 23-63-503(2), it is presumed one exercises “control” of a company if the person, directly or indirectly, owns, controls, holds with the power to vote, or holds proxies representing ten percent (10%) or more of the voting securities of any other person.  Since Kirby’s stock ownership of Alleghany exceeds the permitted ten percent (10%) limit, he is presumed to possess control of Alleghany, and potentially of UIC, unless he can rebut the presumption.  According to Kirby’s Affidavit, the presumption can be rebutted because Mr. Kirby is merely the Chairman of the Board of Directors of Alleghany, as well as a member of its Executive Committee, but not one of its Officers; also, Mr. Kirby neither controls any voting shares of stock nor maintains his offices at the Alleghany headquarters.  Finally, Mr. Kirby swears and affirms that the business and affairs of Alleghany, and by implication that of UIC if acquired, is directed by the entire Board of Directors of which he is only a part.  Mr. Sennott confirmed the affirmations contained in Mr. Kirby’s Affidavit for Disclaimer of Control. 

8.
Mr. Sennott confirmed that the administrative services for the insurance companies affiliated with DNA are currently being performed in offices located at 76 Batterson Park Road, Farmington, Connecticut, 06032.  For this reason and since UIC, if acquired by DNA, would also become an affiliate of these companies, DNA requested that the books and records of UIC be maintained at the Farmington, Connecticut offices after the acquisition.  Nonetheless, as required by Arkansas law, the home office of UIC after acquisition would continue to be located at 425 West Capitol Avenue, Suite 1800, Little Rock, Arkansas 72201-3525.  

9.
Mr. Sennott testified on behalf of DNA and its affiliates that, in his opinion:



a.
DNA’s acquisition of control of UIC will not cause UIC to be unable to satisfy the requirements to issue the lines of business it is authorized to write in Arkansas; 



b.
DNA’s acquisition of control of UIC will not substantially lessen competition in insurance in Arkansas or create a monopoly in the state; 



c.
The financial condition of DNA will not jeopardize the financial stability of UIC or prejudice UIC’s policyholders or the interest of remaining security holders who are unaffiliated with DNA, if any;



d.
The terms of the acquisition are fair and reasonable to any policyholders of UIC;



e.
DNA has no plans to liquidate UIC, sell its assets or consolidate or merge the insurer with any person or make any other material changes to the business, corporate structure or management, that are unfair or unreasonable to UIC or its policyholders or inconsistent with the public interest; and 



f.
The competence, experience and integrity of the persons who would control the operations of UIC after acquisition are such that it is consistent with the interest of UIC’s policyholders and the public to allow the acquisition to go forward.  


10.
Should there be a change in the proposed Directors or Officers of UIC within sixty days of the close of the transaction, DNA shall notify the Commissioner the entry of this Order, and any such change shall be subject to prior written approval by the Commissioner.  
Form D Transactions


From the Form D, testimony of witnesses and other evidence adduced at the hearing (including exhibits filed in connection therewith), reports, correspondence, financial information, business plans, and statements on file with the Department, representations of counsel, and other matters and things considered, the Commissioner further finds:


11.
ULLICO, on behalf of UIC, has provided prior notice of the following material transactions (hereinafter, collectively “Material Affiliate Transactions”) between UIC and its affiliates in order to affect a clean shell sale of UIC to DNA:  


a.
Termination and Commutation of Union Liability and Trust and Fiduciary Liability Loss Portfolio Reinsurance Agreement - Agreement will terminate UIC’s participation; the Loss Portfolio Reinsurance Agreement will be replaced by the 100% Quota Share Reinsurance Agreement detailed above.  


b.
Assumption Agreement – UCC will assume all liabilities of UIC 
other than those arising from or related to the 100% Quota Share Reinsurance Agreement; 



c.
Administrative Services Agreement – UCC will provide to UIC all administrative services for the contracts and liabilities reinsured under the 100% Quota Share Reinsurance Agreement; 



d.
Guarantee Agreement – ULLICO will guaranty to DNA all of UCC’s obligations under the SPA, the 100% Quota Share Reinsurance Agreement, and the Assumption Agreement. 



e.
Mellon Trust – UCC, UIC and Mellon Trust of Delaware, N.A. will execute a Trust Agreement by which assets equal to an agreed portion of UIC’s pre-closing reserves will be placed in trust to be used to satisfy the reserved liabilities under the 100% Quota Share Reinsurance Agreement. 



f.
100% Quota Share Reinsurance Agreement – UIC will cede to UCC one-hundred percent (100%) of the liabilities and obligations arising out of or relating to insurance policies issued or renewed by UIC at any time since the company’s formation through the date of closing of the SPA; 

 

g.
Amendment to Consolidated Income Tax Allocation Agreement - Agreement will be amended to reflect UIC is no longer a participating entity.  



h.
Amendment to Consolidated Services Agreement - Agreement will be amended to reflect UIC is no longer a participating entity.  



i.
Amendment to Intercompany Marketing and Underwriting Agreement – Agreement will be amended to reflect UIC is no longer a participating entity.  


12.
The Form D and the testimony provided at the hearing indicate that:



a.
The terms of each proposed transaction is fair and reasonable.



b.
The books, accounts and records of each party to the transaction will be maintained as to clearly and accurately disclose the precise nature and details of the transactions, including such accounting information as is necessary to support the reasonableness of charges, fees or expenses allocated to the respective parties post-acquisition.



c.
UIC’s surplus as regards policyholders following any dividends or distributions that are part of the proposed transactions is reasonable in relation to UIC’s outstanding liabilities and adequate to meet UIC’s financial needs.



d.
All charges and fees incurred by UIC for services rendered in relation to the Material Affiliate Transactions are reasonable; and 



e.
All expenses incurred by UIC or payments received by UIC in relation to the proposed transactions are in conformity with customary insurance accounting practices, consistently applied.



f.
ULLICO, in order to effectuate the clean shell sale of UIC, requested that approval of the Form D filing be effective as of March 31, 2005; the March 2005 effective date is a necessary precursor to the execution of relevant Form A agreements filed by DNA in order to assure the operation of UIC post-acquisition. 
Closing of transactions subject to contingencies


13.
The closing of the acquisition that is the subject of the Forms A and D is contingent on the attainment of certain governmental and regulatory consents which include, in addition to that of the Arkansas Insurance Commissioner, that of the Delaware Insurance Commissioner. 


14.
The execution of all proposed transactions that are the subject of the Form D also is contingent on the attainment of the approval(s) described in section 14 of this Order.  


15.
Mr. Sennott testified that the anticipated closing date for the acquisition of UIC and all related transactions is on or before May 1, 2005.


16.
As evidenced by the Form D filing, UIC, UCC and ULLICO request approval of the proposed agreements contained in the Form D to be effective as of March 31, 2005, in order for UIC to be in proper form for acquisition by DNA. 

CONCLUSIONS OF LAW


Based upon the foregoing Findings of Fact, and other matters, facts and things before her, the Commissioner concludes as follows:


1.
The Commissioner has jurisdiction over the parties and subject matter herein.


2.
None of the preclusions of Ark. Code Ann. § 23-63-510 exist as to the acquisition of control of UIC by DNA.  Therefore, the acquisition should be approved.


3
None of the preclusions of Ark. Code Ann. § 23-63-515 exist as to the Material Affiliate Transactions described herein and in the Form D, including testimony adduced at the hearing.  Therefore, the Form D Material Affiliate Transactions should be effective March 31, 2005.

4.
Mr. F.M. Kirby has presented sufficient evidence to rebut the presumption of control, as that term is defined in the Arkansas Holding Company Act; thus, his disclaimer of affiliation is allowed.  Should there be a material change in Mr. Kirby’s relationship or affiliation with Alleghany, DNA or UIC, he is hereby ordered to disclose those facts to the Commissioner pursuant to Ark. Code Ann. § 23-63-514(i).   

Based on the foregoing Findings of Fact and Conclusions of Law, and being in all things duly advised, IT IS THEREFORE ORDERED that:
a. Pursuant to Ark. Code Ann. § 23-63-515, the Material Affiliate Transactions, as described in the Form D, testimony of witnesses and other evidence adduced at the hearing (including exhibits filed in connection therewith), reports, correspondence, financial information, business plans, and statements on file with the Department, representations of counsel, and other matters and things considered, should be and are hereby approved.

b. Pursuant to Ark. Code Ann. § 23-63-510, the acquisition of control of UIC by DNA from UCC [and the proposed Management & Services Agreement between UIC (to be known as “Darwin Select Insurance Company”) and Darwin Professional Underwriters, Inc., and the proposed Tax Sharing Agreement between UIC and Darwin Group, Inc.], as described in the Form A, testimony of witnesses and other evidence adduced at the hearing (including exhibits filed in connection therewith), reports, correspondence, financial information, business plans, and statements on file with the Department, representations of counsel, and other matters and things considered, should be and are hereby approved;

c. Pursuant to Ark. Code Ann. § 23-63-514(i), Mr. F.M. Kirby’s disclaimer of affiliation is allowed.

d. Pursuant to Ark. Code Ann. § 23-69-134(c), the request to maintain the books and records of UIC, after the acquisition, in Farmington, Connecticut should be and is hereby approved, and UIC’s home office will continue to be located in Little Rock, Arkansas.
IT IS THEREFORE ORDERED this 21st day of April, 2005.








(signed by Julie Benafield Bowman)___







JULIE BENAFIELD BOWMAN







INSURANCE COMMISSIONER
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