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2828 E. TRINITY MILLS ROAD SUITE 150 CARROLLTON, TX 75006
TEL: (214) 390-1825 FAX: (214) 390-1975

A\ ORI
Kenneth J. Hill, CPCU 200. OO

Regional Director, Government Relations
June 27, 2008

Honorable Julie Benafield Bowman
Commissioner of Insurance
Arkansas Insurance Department

1200 West Third Street + nntil witharawn
: d until wi
Little Rock, Arkansas 72201-1904 - APROVEL voked
Attention: William R. Lacy, Director - BU\ 0 Q [EJU%
Property and Casualty Division A ‘
e ’ < insurance Dopartment
RE: Insurance Services Office,Inc. SW

DP-2008-OWEFR

Dwelling Policy Program

Introduction of Multistate Water Exclusion Endorsements
State of Arkansas

Dear Mr. Lacy:

On behalf of those participating insurers that have authorized Insurance Services Office, Inc. to do so, we
hereby file the captioned filing.

It is proposed that this revision will become effective in accordance with the following rule of
application: '

These changes are applicable to all polices written on or after January 1, 2009.
Companion rules filing DP-2008-ODPRU is also submitted today under separate cover.

Please return an acknowledged copy of this cover letter for our records. An addressed, stamped envelope
is enclosed for your convenience. We liave also included an additional copy of this letter and envelope;
we request that you return it now with a “received” stamp to confirm that you have received the filing.

Very truly yours,

N e ~ RECEIVED

Assistant Regional Manager _
Governmerit Relations { JUL 08 2008

TY DIVISION
DJB:dlb PERTY AND CASUAL ‘
Encl. i%&ANSAS INSURANCE DEPARTHMENT

B
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2828 E. Trinity Mills Rd., Ste. 150 | Manager
Carrollton, TX 75006
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8. | Piease print name of authorized filer Donald J. Beckel

Filing information (see General Instructions for descriptions of these fields)

9. | Type of Insurance (TOI) 01.0 - Property
10. | Sub-Type of Insurance (Sub-TOl) 01.0002
11. | State Specific Product code(s)(if
applicable)[See State Specific Requirements] ]
12. | Company Program Title (Marketing title) | Dwelling Policy Program 2002
13. | Filing Type [ ] Rate/Loss Cost [ JRules [ ] Rates/Rules
Xl Forms [ ] Combination Rates/Rules/Forms
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- Effective March 1, 2007 ARKANSAS

Property & Casualty Transmittal Document---

| 20. | This filing transmittal is part of Company Tracking # | DP-2008-OWEFR

[ 21. [ Filing Description [This area can be used in lieu of a cover letter or filing memorandum and is free-form tex]
This filing introduces endorsements to replace the current Water Exclusion in ISO policies for the Dwelling Policy
Program.

22 Filing Fees (Filer must provide check # and fee amount if applicable)
" | [If a state requires you to show how you calculated your filing fees, place that calculation below]

Check #: /OL/QZ/F]
Amount: # % 00

Refer to each state's checklist for additional state specific requirements or instructions on
calculating fees.

**Refer to each state's checklist for additional state specific requirements (i.e. # of additional copies required,
other state specific forms, etc.)
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Effective March 1, 2007

FORM FILING SCHEDULE

ARKANSAS

(This form must be provided ONLY when making a filing that includes forms)

(Do not refer to the body of the filing for the forms listing, unless allowed by state.)

| 1. | This filing transmittal is part of Company Tracking # | DP-2008-OWEFR

]

2.

This filing corresponds to rate/rule filing number

(Company tracking number of rate/rule filing, if applicable)

DP-2008-ODPRU

Form Name

/Description/Synopsis

Form #
Include edition date

Replacement
Or
withdrawn?

If replacement,
give form #
it replaces

Previous state
filing number,
if required by state

01

Water Exclusion
Endorsement

DP 16 09 01 09

X New

[] Replacement
[ | Withdrawn

02

Water Exclusion
Endorsement

DP 16 10 61 09

X New

[[] Replacement
[ ] Withdrawn

03

Water Back-Up And
Sump Discharge Or
Overflow

DP 04 95 01 09

[ ] New
X Replacement
[] Withdrawn

DP 04 9512 02

04

[ ] New

(] Replacement
[ ] Withdrawn

05

[] New

[ ] Replacement
[] Withdrawn

06

[ ] New

[] Replacement
[ ] Withdrawn

07

] New

[[] Replacement
[ ] Withdrawn

08

] New

[] Replacement
[ ] Withdrawn

09

[ ] New

[] Replacement
(] Withdrawn

[ ] New
[] Replacement
[ ] Withdrawn

PC FFS-1




Insurance Services Office, Inc.
Policy and Endorsement Certification Form

State of:  Arkansas . Filing Designation #: DP-2008-OWEFR

ISO Program on File (edition): Dwelling Policy Program 2002

Forms/Endorsements Affected:
DP 04 95 01 09 Water Back-Up And Sump Discharge Or Overflow

DP 16 09 01 09 Water Exclusion Endorsement

DP 16 10 01 09 Water Exclusion Endorsement

Proposed Effective Date: 01-01-2009
OR
Proposed Distribution Date:

This is to certify that the above captioned form(s) meet the minimum readability requirements specified
under ARK. INS. RULE & REG. 29 § 5.

If a proposed effective date is shown above, we are certifying on behalf of participating insurers
adopting these ISO forms. We believe that this procedure will be administratively beneficial and in full
compliance with the requirements.

An extra copy of this letter is enclosed for your conveniené} iﬁcknowyr%é@zﬁ:n/
" L4 v

Authorized Signature

John J. Kollar

Name

Vice President .

Title

5/30/2008

Date

ISO Readability Certification Form A :5 }







DWELLING POLICY PROGRAM
FORMS FILING DP-2008-OWEFR

Introduction of Multistate Water
Exclusion Endorsements

About This Filing

This filing introduces endorsements to replace the current Water Exclusion in
ISO policies for the Dwelling Policy Program.

New Forms
We are introducing:

¢ DP 16 09 01 09, Water Exclusion Endorsement (For Use With Form
DP 00 02); and

¢ DP 16 10 01 09, Water Exclusion Endorsement (For Use With Forms
DP 00 01 and DP 00 03).

Revised Form

We are revising DP 04 95 12 02, Water Back-Up And Sump Discharge Or
Overflow.

We have used a format of striking-threugh deletions, underlining additions and
inserting a revision bar in the left margin to indicate changes from the 12 02
edition to the 01 09 edition. Concurrent with implementation, the 01 09 edition
will supersede the 12 02 edition.

Related Filing(s)

Filing DP-2008-ODPRU contains the related rules filing.

Background

In In re Katrina Canal Breaches Litigation, 466 F. Supp. 2d 729 (E.D.La. 2006),
the United States District Court for the Eastern District of Louisiana examined
the applicability of water damage exclusions, which contained the undefined

term "flood", in several different homeowners insurance policies. With respect to
the applicability of the exclusion(s) to the damage(s) at issue in this case, the
court stated, in part:

© Insurance Services Office, Inc., 2008 (Q




DWELLING POLICY PROGRAM
FORMS FILING DP-2008- OWEFR Page 2

1t is the considered opinion of this Court that because the policies are
all-risk, and because "flood" has numerous definitions, it reasonably
could be limited to natural occurrences. Simply put, the language of the
ISO Water Damage Exclusion chosen by the insurer is unclear. Indeed,
the broad definition defendants seek to employ-that is that the term
"flood" means the inundation of usually dry land by water - makes the
remaining part of the exclusion superfluous. The ensuing words "waves,
tidal water, overflow of a body of water or spray from any of these,
whether or not driven by wind" all are instances relating to natural
events which can cause inundation of usually dry land. Thus, to use the
broadest definition of the term "flood" in interpreting the exclusion,
would render the rest of the clause useless.

Subsequently, the United States Fifth Circuit Court of Appeals overturned, in
part, the decision of the Eastern District Court in In re Katrina Canal Breaches
Litigation, 495 F.3d 191 (5th Cir. 2007), cert. denied, 128 S. Ct. 1230 and cer.
denied, 128 S. Ct. 1231 (2008). In its ruling, the court stated, in part:

In sum, we conclude that the flood exclusions in the plaintiffs’ policies
are unambiguous in the context of the facts of this case. In the midst of a
hurricane, three canals running through the city of New Orleans
overflowed their normal boundaries. The flood control measures, i.e.,
levees, that man had put in place to prevent the canal's floodwaters from
reaching the city failed. The result was an enormous and devastating
inundation of water into the city, damaging the plaintiffs’ property. This
event was a "flood" within that terms’ generally prevailing meaning as
used in the common parlance, and our interpretation of the exclusions
ends there. The flood is unambiguously excluded from coverage under
the plaintiffs' all-risk policies, and the district court's conclusion to the
contrary was erroneous.

More recently, the Louisiana Supreme Court, in Sher v. Lafayette Ins. Co., No
07-C-2441 (consolidated with 07-C-2443), 2008 WL 928486 (La. Apr. 08,
2008), reversed a lower court's ruling that found the word "flood" ambiguous in
the water exclusion of a commercial all-risk policy covering a five-unit
apartment building. In its ruling, the court stated, in part:

The term flood is not defined in the policy. In such a case, the word,
should, as stated above [elsewhere in the decision], be given its plain,
ordinary and generally prevailing meaning ...

The plain, ordinary and generally prevailing meaning of the word
"flood" is the overflow of a body of water causing a large amount of
water to cover an area that is usually dry. This definition does not
depend on locality, culture or even national origin — the entire English
speaking world recognizes that a flood is the overflow of a body of water

R
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DWELLING POLICY PROGRAM
FORMS FILING DP-2008- OWEFR Page 3

causing a large amount of water to cover an area that is usually dry
land. Contrary to the court of appeal's reasoning, this definition does
not change or depend on whether the event is a natural disaster or a
man-made one — in either case, a large amount of water covers an area
that is usually dry. The plain, ordinary and generally prevailing
meaning is all-inclusive. Further, of the examples of high water
contained in the exclusion and described by the court of appeal as
"natural disasters", only one, tides, is exclusively natural — waves, tidal
waves, and the overflow of water may either be natural or man-made,
[FN2] as may be "floods" ...

[FN2. Waves may be caused by high wind, boats, or even cars
driven in high water. Tidal waves are caused by seismic events,
such as earthquakes, underwater landslides (which may be
natural or man-made), or underground nuclear testing. Water
may overflow its natural boundaries because of seasonal rising
of the water level, damming, levee breakage, or other natural
and man-made causes.]

Furthermore, use of the restrictive definition would lead to absurd
results. Using the court of appeal’s definition, a homeowner whose
house is located outside a protective levee would be excluded from
recovering flood damages to his property, while a homeowner whose
house is located inside the levee system would be able to recover under
the same policy for the same flood water simply because it flowed
through a breach in the levee.

Explanation of Chahges

After considering the issues raised in recent litigation surrounding the water

damage exclusion and to reinforce the scope of the provision, we are introducing
endorsements DP 16 09 01 09 and DP 16 10 01 09, Water Exclusion
Endorsement, which will replace the current water damage exclusions found in
the base Dwelling policies.

The endorsements introduce:

¢ Revised language reinforcing the scope of the water exclusion regardless of
the cause, that is, water damage caused by an act of nature or otherwise
caused. Specific mention is made of various boundary or containment
systems such as dams and levees to further highlight this point;

¢ Additional references including references to tsunami and storm surge, in
order to reinforce the application of the exclusion with respect to such
events; and

© Insurance Services Office, Inc., 2008




DWELLING POLICY PROGRAM
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¢ A revised reference to waterborne material which has been positioned to
apply uniformly to all aspects of the exclusion.

Additionally, we have made minor editorial changes.

We have also revised DP 04 95, Water Back Up And Sump Discharge Or
Overflow, to reflect the changes that we have made to the water damage
exclusion.

These revisions will be incorporated into the base policy forms with the next
general revision to the Dwelling Policy Program.

Copyright Explanation

The material distributed by Insurance Services Office, Inc. is copyrighted. All
rights reserved. Possession of these pages does not confer the right to print,
reprint, publish, copy, sell, file or use same in any manner without the written
permission of the copyright owner.

Important Note

Insurance Services Office, Inc. (ISO) makes available advisory services to
property/casualty insurers. ISO has no adherence requirements. ISO policy forms
and explanatory materials are intended solely for the information and use of
ISO's participating insurers and their representatives, and insurance regulators.
Neither ISO's general explanations of policy intent nor opinions expressed by
ISO's staff necessarily reflect every insurer's view or control any insurer's
determination of coverage for a specific claim. ISO does not intercede in
coverage disputes arising from insurance policies. If there is any conflict between
a form and any other part of the attached material, the provisions of the form

apply.

.
© Insurance Services Office, Inc., 2008



DWELLING PROPERTY
DP 16 09 01 09

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
WATER EXCLUSION ENDORSEMENT

GENERAL EXCLUSIONS
3. Water Damage is replaced by the following:
3. Water

DP 16 09 01 09

This means:

a. Flood, surface water, waves, including tidal
wave and tsunami, tides, tidal water, over-
flow of any body of water, or spray from any
of these, all whether or not driven by wind,
including storm surge;

b. Water which:
(1) Backs up through sewers or drains; or

(2) Overflows or is otherwise discharged
from a sump, sump pump or related
equipment;

c. Water below the surface of the ground,
including water which exerts pressure on,
or seeps, leaks or flows through a building,
sidewalk, driveway, patio, foundation,
swimming pool or other structure; or

IV

d. Waterborne material carried or otherwise
moved by any of the water referred to in
3.a. through 3.c. of this Exclusion.

This Exclusion (3.) applies regardiess of
whether any of the above, in 3.a. through 3.d.,
is caused by an act of nature or is otherwise
caused.

This Exclusion (3.) applies to, but is not limited
to, escape, overflow or discharge, for any rea-
son, of water or waterborne material from a
dam, levee, seawall or any other boundary or
containment system.

However, direct loss by fire or explosion result-
ing from any of the above, in 3.a. through 3.d.,
is covered.

All other provisions of this policy apply.

©® Insurance Services Office, Inc., 2008 Page 1 of 1




DWELLING PROPERTY
DP 16 10 01 09

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
WATER EXCLUSION ENDORSEMENT

GENERAL EXCLUSIONS d. Waterborne material carried or otherwise
3. ; d by the f ina: moved by any of the water referred to in
Az xa:er Damage is replaced by the following A.3.a. through A.3.c. of this Exclusion.
. Water

This Exclusion (A.3.) applies regardless of

This means: whether any of the above, in A.3.a. through
a. Flood, surface water, waves, including tidal A.3.d,, is caused by an act of nature or is oth-
wave and tsunami, tides, tidal water, over- erwise caused.

flow of any body of water, or spray from any This Exclusion (A.3.) applies to, but is not lim-

pf the_se, all whether or not driven by wind, ited to, escape, overflow or discharge, for any
including storm surge; reason, of water or waterborne material from a
b. Water which: dam, levee, seawall or any other boundary or

(1) Backs up through sewers or drains; or containment system.

) . . However, direct loss by fire or explosion result-
(2) Sgﬁ]ﬁlgwssurgr Issu?r:r;emsrf d(;?cfrl;;gtgg ing from any of the above, in A.3.a. through
equipment; P, P A.3.d., is covered.

c. Water below the surface of the ground, AW other provisions of this policy apply. N

including water which exerts pressure on,
or seeps, leaks or flows through a building,
sidewalk, driveway, patio, foundation,
swimming pool or other structure; or E

\\
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DP 04 95 01 09

DWELLING PROPERTY
DP 04 95 01 09

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

WATER BACK-UP AND
SUMP DISCHARGE OR OVERFLOW

A. Coverage

We insure, up to $5,000, for direct physical loss,
not caused by your negligence, or that of any per-
son insured under this policy, to covered property
caused by water, or waterborne material, which:

1. Backs up through sewers or drains; or
2. Overflows or is discha‘rged from a:

a. Sump, sump pump; or

b. Related equipment;

even if such overflow or discharge results from
mechanical breakdown. This coverage does
not apply to direct physical loss of the sump
pump, or related equipment, which is caused
by mechanical breakdown.

This coverage does not increase the limits of liabil-
ity for Coverages A, B, C, D or, if covered, Cover-
age E stated in the Declarations.

. Perils Insured Against

With respect to the coverage described in A.
above, Paragraphs:

A.2.c.(98)(b) in Form DP 00 03; and
2.¢.(68)(b) in Endorsement DP 04 65;
areis deleted-and-replaced by the following:

Latent defect, inherent vice; or any quality in prop-
erty that causes it to damage or destroy itself;

. Special Deductible

The following replaces any other deductible provi-
sion in this policy with respect to loss covered un-
der this endorsement.

We will pay only that part of the total of all loss
payable that exceeds $250. No other deductible
applies to this coverage. This deductible does not
apply with respect to Coverage D — Fair Rental
Value and, if covered, Coverage E — Additional
Living Expense.

\'a

D. General Exclusion

The Water Damage eExclusion is deleted-and re-
placed by the following:
WaterDamage,-meaningWater

This means:

al. Flood, surface water, waves, including tidal
wave and tsunami, tides, tidal water, overflow
of any body of water, or spray from any of
these,_all whether or not driven by wind, includ-
ing storm surge;
b2. Water-erwater-borne-material; which:
{ta.} Backs up through sewers or drains; or

{2b.} Overflows or is otherwise discharged from a
sump, sump pump or related equipment;

as a direct or indirect result of flood; ef

63. Water,—or—water-borne—material; below the
surface of the ground, including water which

{1} Eexerts pressure on,; or
{2) Sseeps, or leaks_or flows through;

a buiiding, sidewalk, driveway, patio, founda-
tion, swimming pool or other structure; or

4. Waterborne material _carried or otherwise

© Insurance Services Office, Inc., 2008

moved by any of the water referred to in D.1.
through D.3. of this Exclusion.

|y , " : ; iraal
forces-or-any-act-of-nature-

This_Exclusion applies regardiess of whether any
of the above, in D.1. through D.4., is caused by an
act of nature or is otherwise caused.

This_Exclusion applies to, but is not limited to, es-
cape, overflow or discharge, for any reason, of wa-
ter or waterborne material from a dam, levee,
seawall or any other boundary or containment sys-
tem.

However, dBirect loss by fire or explosion resulting
from_any of the above, in D.1. through D.4., water

damage-is covered.

All other provisions of this policy apply.
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